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Abstract

Abstract

Possession (Qabd) in contracts constitutes one of the
fundamental subjects in both Islamic jurisprudence and civil law. It
represents a core element of contractual relations and, in many instances,
the very objective of the contract itself. Possession plays a pivotal role in
ensuring the stability of financial and commercial transactions, as it gives
rise to significant legal effects in contracts generally and in real contracts
in particular. Neither the Iraqi Civil Code nor the comparative legislations
examined in this study regulates possession within a comprehensive
general theory. Rather, its provisions are dispersed throughout various
legislative texts. Accordingly, this study focuses on defining the concept
of possession, identifying its forms and constituent elements, and
distinguishing it from closely related legal concepts, including
possession, physical control, and delivery. The study further examines the
different forms of possession, namely actual (physical) possession, which
is established through tangible control perceptible by the senses, and
constructive possession, which is recognized by operation of law despite
the absence of actual physical control where legal necessity so requires.
Both forms are examined in relation to movable and immovable property.

The study also investigates the legal rules governing possession
with respect to the transfer of liability, as well as the consequences of
damage and destruction of the subject matter of the contract under both
Islamic jurisprudence and the Iragi Civil Code, while drawing
comparisons with the Egyptian and Bahraini Civil Codes whenever
appropriate, Changes affecting the value of the contractual subject matter
may arise during the period between the conclusion of the contract and
the time it becomes effective. Consequently, determining the legal
consequences of such changes before or after possession assumes
considerable importance. A possessor acting in good faith acquires
ownership of the benefits and fruits obtained from the property in his
possession, whereas a possessor in bad faith is obliged to restore both the
benefits actually received and those that could have been obtained had he
exercised due diligence. Furthermore, where the possessor incurs
expenses in respect of the contractual subject matter, such expenses are
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classified as necessary, beneficial, or luxury expenditures. The possessor
Is entitled to reimbursement for necessary and beneficial expenses but has
no right to recover luxury expenditures. The owner, however, may
require the removal of such improvements or retain them upon payment
of their value, subject to the applicable legal rules governing their
removal, Through an analytical examination of statutory provisions,
Islamic juristic opinions, legal doctrine, and relevant judicial decisions,
the study explores the legal effect of possession on the transfer of the risk
of loss, the effectiveness and enforceability of certain contracts, and the
extent to which these legal consequences vary according to the nature of
the contract. To clarify the function of possession in real contracts, a
separate part of the study is devoted to demonstrating its role in
perfecting such contracts.

The study reaches the significant conclusion that possession should
not be regarded merely as a material act involving the transfer of physical
control over property from one party to another. Rather, it constitutes an
independent legal institution giving rise to substantial legal consequences
across different categories of contracts. In order for the concept and forms
of possession to remain consistent with contemporary developments, the
study also addresses the impact of technological advancement, electronic
transactions, and the emergence of modern contractual practices
extending beyond geographical boundaries. These developments have
created new methods of effecting possession, making it necessary to
examine their legal characterization and to promote greater uniformity in
the legal rules governing them in order to enhance transactional certainty
and protect the rights and legitimate expectations of contracting parties.
Such methods include electronic payment systems and contracts
concluded through social media platforms. Juristic opinion remains
divided as to whether possession effected through these modern means
constitutes actual possession or constructive possession. The study
ultimately concludes that certain legislations examined in the comparative
analysis have failed to distinguish between possession and delivery,
treating them as synonymous legal concepts. This research argues,
however, that delivery should be viewed as analogous to an offer,
whereas possession constitutes the corresponding acceptance. It further
finds that the Iraqgi legislator has employed legal terminology with
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considerable precision, reflecting the influence of Islamic jurisprudence.
Among the principal recommendations advanced by the study is that
authorization to take possession plays a decisive role in the legal validity
of possession. Moreover, possession itself is essential to ensuring
transactional stability and preventing legal disputes. The study also
observes that the Iraqi legislator recognizes only valid and void contracts,
while overlooking the intermediate category of the defective (fasid)
contract recognized in Islamic jurisprudence. In addition to these
findings, the study presents several further conclusions and
recommendations, with the aim of contributing to legal scholarship by
addressing issues that have not previously been the subject of
comprehensive legal analysis.
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