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Abstract

Abuse of the administrative right of modern concepts invented by the
administrative judiciary through the creation of judicial rules to be added to the
legal rules written in administrative law based on the structural role of the
administrative judiciary where these rules have become general principles
binding on the administration in order to draw the limits of its discretion,
especially in the scope of administrative decisions and as specified in the scope
of research, because those discretionary powers constitute rights and privileges
of the administrative authority based on several conveniences granted
flexibility to the administration in its dealings To achieve the objectives set by
the legislator, which favored the balance of its legal centers over the legal
centers of the client, and for the purpose of rebalancing those centers and work
to ensure the effectiveness of the administration and protect the rights and
freedoms of the client away from control and arbitrariness, modern features of
judicial oversight have emerged, embodied in the expansion of the extension of
appropriate control based on objective criteria based on the extent of
proportionality and appropriateness in the decisions of the administration and in
its elements, which lie in the cause, place and purpose in order to achieve the
purpose for which those powers were granted and to ensure that they do not
deviate from the principle of legality in its broad sense, considering that
appropriateness and proportionality are among the basic elements of legality

and do not constitute a violation of them.

Modern features of the control appeared, including the control of
proportionality and the control of the apparent error and the French judiciary
was the pioneer in which it is based on the proportionality between the cause of
the administrative decision and its place by examining the appropriateness of
the seriousness and proportionality of the facts with the direct impact of the

place of the administrative decision and applied in many areas, as appeared
A



control of exaggeration in disciplinary penalties and was the leadership in it for
the Egyptian administrative judiciary to reduce the exaggeration in achieving
the public interest in cases of excess or negligence and applied by the Iraqi
judiciary under the name of Another is proportionality, but one of the other
modern features of control is the control of the balance between benefits and
harms, which is also invented by the French judiciary and included many areas

and applied in the countries under comparison with differences in application.

These forms of censorship were based on general rules of abuse of
the civil right and that there are no legal texts in the administrative law
address the issue of arbitrariness and with reference to the provisions of
private law, including in Iraq and according to the text of Article 6 and
7 as well as Article 5 of the Egyptian Civil Code, we find them
developed treatments for cases, images and standards of arbitrariness
and clearly by relying on personal or objective criteria, as for the issue
of proving arbitrariness, although the administrative judiciary has been
based on General rules as well, but it included the plaintiff by
facilitating by transferring the burden of proof to the administration
because of its authority to keep the documents that prove the claim and
oblige it in most cases to submit it to the judiciary or to deduce the
intention of damages based on objective criteria based on non-balance
or proportionality in order to arrange responsibility based on the
realization of its pillars represented by error based on deviation in the
use of the right or in achieving the result represented by the
preponderance of damages over the total benefits, considering that the
interest The desired is of a dual nature that affects public and private
interests at the same time, and therefore this responsibility entails the
penalty of both kinds, whether preventive to avoid arbitrariness or
therapeutic to redress the unusual damage, and the -criterion in the
recognition of responsibility here is the standard of the common man
and the usual disposition in the use of the right or in achieving the usual
result
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