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Abstract

Abstract

Industrial Licensing Agreements enjoy a distinct legal nature that
sets them apart from other international commercial contracts, due to the
complex issues they raise concerning conflict of laws and jurisdiction in
cases where one of the parties breaches its contractual obligations.

This complexity stems from the hybrid nature of such agreements,
which often involve elements from technology transfer contracts,
intellectual property rights, and commercial exploitation, without being
governed by unified substantive legal rules that enjoy general
international acceptance. As a result, any dispute arising from these
contracts requires, first and foremost, the determination of the competent
authority to adjudicate it. This typically narrows down to two
possibilities: either resorting to arbitration or relying on traditional rules
of international judicial jurisdiction—though the latter is unlikely given
the complex international nature of these contracts.

The issue becomes more pronounced in the absence of an explicit or
implicit agreement between the parties regarding the applicable law. In
such cases, the competent court or arbitral tribunal must explore several
approaches to determine the governing law. Foremost among these is the
traditional conflict-of-law rules approach, which may link the dispute to
the personal law of one of the parties or to the law deemed most closely
connected based on the place of contract formation or execution.
Alternatively, more flexible criteria may be applied, such as the
characteristic performance rule, or resorting to substantive rules or
mandatory rules of necessary application.

The significance of this inquiry lies in assessing the ability of either
the judge or arbitrator to achieve contractual balance between the parties,
especially in light of disparities in economic and technical capacities

between the licensor (often a technologically advanced entity) and the
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licensee (typically from developing countries seeking to acquire
technology). The study reveals that arbitrators, by relying on substantive
rules of an international nature, are better positioned to identify the most
appropriate law to govern the industrial licensing contract and to achieve
informational and knowledge-based equilibrium between the parties, in a
manner consistent with the principles of contractual justice in private

international law.
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