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Abstract

The philosophy of arbitration is fundamentally based on the important
principle of confidentiality and the freedom of the parties to establish the
conditions and requirements necessary to resolve disputes that have arisen or
may arise between them. This principle was later reinforced by transparency,
which has become one of the most controversial topics in contemporary legal
jurisprudence, marking a fundamental turning point in the philosophy of
arbitration.

With the increasing economic and commercial cooperation between
countries and various commercial companies, and the resulting impact on the
lives of their citizens, transparency has transformed into a global standard
supported by binding legal rules, most notably the 2014 UNCITRAL Rules on
Transparency in Treaty-Based Investor-State Arbitration (the Mauritius
Convention on Transparency.

The transparency aims in this convention to guarantee the right of access to
information, the publication of case documents and memoranda, the calculated
publicity of hearings, and the availability of arbitral awards. Moreover, the
arbitration centers under comparison exhibit varying degrees of transparency,
depending on their adopted philosophy and procedural mechanisms. This
includes issues such as publishing arbitration awards, disclosing third-party
funding, and the arbitrators' disclosure of any relationships that might raise
suspicion or doubt among the disputing parties or the arbitration center.

The issue of transparency in international commercial arbitration is not

limited to the public nature of hearings or the publication of awards. It extends
to the very core of the procedural process, specifically the submission and
disclosure of documents.
A sharp procedural conflict arises between the culture of civil law, which
protects the confidentiality of the parties and relies on individual evidence, and
the Anglo-Saxon common law culture, which is based on the principle of broad
disclosure of documents. All these profound concepts in commercial arbitration
led to a clear change in a set of rules of the arbitration centers under comparison
in a way that serves transparency and its implications, and introduced into
arbitration external parties usually called amicus curiae. Hence, there is a need
to add these two concepts to the texts of the draft Iraqi arbitration law, as this
trend embodies an actual commitment by Iraq to the international treaties that it
has ratified. The importance of this thesis lies in its attempt to cover what has
been referred to.
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