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Abstract

The principle that certainty is not removed by doubtis a
fundamental jurisprudential rule originally established by Imam Abu
Hanifa, may Allah have mercy on him. Its meaning is that certainty can
only be removed by certainty, and conversely, there is no room for
considering doubt as opposed to certainty. This is a major jurisprudential
rule that applies to numerous areas, with countless issues related to it.
However, some scholars in Islamic jurisprudence have made exceptions
to this rule in certain branches of jurisprudence. They have accepted the
application of doubt in these cases, allowing doubt to override certainty

when reasons for accepting such exceptions are present.

Accordingly, the Iraqi legislator has adopted this principle, along
with some of its branches, in the Civil Code in accordance with the legal
formulation stated in the Majallat Al-Ahkam Al-Adliyyah (Ottoman Code
of Civil Law), considering it one of its sources. This adoption establishes
it as a general rule applicable to all its aspects. Certainty is defined in a
broader sense as firm belief, whereas doubt refers to hesitation between
multiple possibilities, with a preference for one of them. If the existence
of something is verified, and then doubt arises regarding its existence or

non-existence, the presumption is that it continues to existent

The principle that certainty is not removed by doubt is considered
one of the most important foundational principles relied upon as evidence
against an opponent. For instance, when the plaintiff possesses a contract
and the opponent claims otherwise, or when parties assert established
rights and the other party objects to their entitlement. The significance of
this principle lies in its formulation of legal rulings with concise
expressions and broad meanings, enabling it to encompass numerous

details, multiple branches, and various cases within its scope. Most
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modern civil legislations have benefited from the comprehensive
formulation of major jurisprudential principles derived from Islamic
jurisprudence, including the principle that “certainty is not removed by

doubt.”

The effect resulting from the adoption of this fundamental principle
and its related branches is the establishment of civil rulings based on
certainty or, in cases where certainty is unattainable, on what is referred

to as “preponderance of probability.”
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