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Abstract

The necessity obligates the procedural rules to be in conformity
with all the attempts of violating the procedural basis, due to its
independent role in protecting the legal system and the principles of
justice, because the primary aim of the judicial system is holding
justice among people. The legislator has considered and organized the
right of litigation and surrounds it with guarantees to assure the
smoothness of justice and since the society is not an ideal one, it
became difficult to get the rights easily, especially after the prevalence
of illegal methods of using rights and procedural duties, including
procedural fraud. Rather, it has become common in the minds of those
who resort to this means that it is in his interest for his opponent to
resort to justice as the best way to obstruct the right, is to put it before
the court. This has also resulted in the use of procedural fraud methods
that can be resorted to during the stages of the civil lawsuit, starting
from the moment of the dispute all the way to the issuance of
judgments. Moreover, no matter how the legislator was keen in
enacting these procedures to prevent fraud, it is still there greatly which
spoils the intention of issuing those procedures. The importance of this
case requires shedding light on the opponents’ tampering with the
conduct of litigation , as well as the deviation of judges and their
assistants sometimes from the correct path towards justice. This has
made the individuals rights and the procedural basis, set by the
legislator, as the corner stone in guaranteeing the approaching and

equity of rights in litigation among opponents.

The Iraqi legislator did not provide a definition of procedural
fraud, except that he mentioned this term in several places, including

the texts of Articles (187, 196, 287) of the Civil Procedure Code No.
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(23) of 1971, and it is intended to use fraudulent tricks that the
opponent resorts to with the intention of reaching to obtain a benefit Or
achieving a private interest that contradicts the law by obtaining a
judgment in his favour, and it is considered procedural fraud at the

present time that the litigants can rely on in order to win the case.

Despite the penalties, preventive and remedial means through
which the legislator tried to eliminate or reduce the phenomenon of
procedural fraud, it remained a real threat to the litigation process and
marked it with distrust sometimes, and procedural recession at some
other times. Therefore, through this study, the researcher recommends
that the Iraqi legislator must amend some texts to activate procedural
penalties and some other penalties to ensure the prevention of

procedural fraud.
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