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Abstract

Abstract

This dissertation addresses, through analytical and comparative study, a
subject of grave concern and utmost legal and social sensitivity:
“Crimes Arising from the Practice of Negative Social Customs and
Traditions.” The study's problem manifests in the alarming cognitive and
practical conflict within the legal environment (particularly in Iraq)
between modern penal systems—founded on the rule of law, human
rights, and the principle of personal criminal liability—and the system of
tribal customs (Tribal San'an) and obsolete social traditions. The latter
impose themselves as alternative, informal mechanisms of social
control, often breeding conduct that rises to the level of serious offenses

affecting public order, societal peace, and the family structure.

The primary problem lies in the fact that criminalization and punishment
policy is governed by the principle of legality (Nellum crimen, nulla
poena sine lege). The legislature criminalizes negative and illicit
conduct based on the degree to which it infringes upon legally protected
interests. Accordingly, the criminalization of any act requires an explicit
statutory provision within the Penal Code. Because the practice of many
social customs and traditions directly harms interests worthy of criminal
protection, and given that these outdated customs conflict with
fundamental legal principles and human rights, it has become
imperative to address the legislative lacuna in the law and confront
these negative practices through explicit statutory provisions rather than

relying solely on general provisions.
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Abstract

The study aimed to deconstruct the conceptual framework of customs and
traditions from the perspective of contemporary criminal policy,
determine the proper legal qualification (characterization) of newly
emerging and traditional negative customary practices, and bridge the
legislative gap and stagnation between existing statutory provisions and
the reality of rapid social transformations. This is intended to formulate
an integrative framework ensuring the subordination of customary
rulings to the legislative system and human values. To achieve these
objectives, the dissertation adopted a comparative analytical
methodology by comparing the provisions of the Iragi Penal Code,
special legislation, and Islamic jurisprudence with selected comparative
laws. Additionally, the study was supported by an empirical
methodology involving direct interviews with tribal arbiters (Awarif),
mediators, and tribal leaders to assess the intellectual shift within the

tribal environment.

The dissertation arrived at a set of conclusions, most notably: although
custom is not a direct source of criminalization and punishment
pursuant to the principle of legality, it plays a vital interpretative,
supplementary, and operational role fluctuating between justification
and mitigation of punishment. Furthermore, the study revealed the
inadequacy of special statutes (such as the Doctors' Protection Law
and the Teachers' Protection Law) in extending comprehensive
protection to administrative and supporting staff against tribal claims.
The study also identified overlaps and inconsistencies in judicial

qualification regarding certain practices, such as Al-Dakka Al-
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Asha'iriyya (tribal armed intimidation), which has been qualified as a
terrorist offense despite lacking the objective criteria of terrorism. This
exists alongside the persistence of severe customs such as Al-Jalwa
(forced tribal banishment), blood revenge (Vendetta), Al-Fasliyya
(forced marriage as blood money), and honor killings, which constitute
a flagrant violation of human dignity and an infringement upon the

state’s exclusive monopoly on punitive authority.

The dissertation concluded with a series of legislative and executive
recommendations, key among which are: calling upon the Iraqi
legislature to amend the Teachers' and Doctors' Protection Laws to
broaden their scope of protection; increasing the penalty for blocking
public roads from a minor infraction (contravention) to a misdemeanor;
explicitly inserting 'revenge killing" as an aggravating circumstance
under Article 406; and amending Article 9 of the Personal Status Law
to stiffen penalties for forced marriage while explicitly criminalizing Al-
Nahwa (tribal restraint on marriage) and Al-Fasliyya. The study further
recommends that courts narrowly construe the concept of "honorable
motive" in honor—killing cases absent definitive physical evidence.
Finally, the study emphasized that combating these phenomena
requires a comprehensive approach extending beyond penal provisions
to encompass strengthening judicial independence, activating
enlightened religious discourse, and integrating values of constructive

citizenship into educational curricula.
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