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Abstract

The principle of freedom of proof in commercial disputes means that
commercial matters are proven by all means of proof without restriction, even
if the value of the legal transaction exceeds the amount specified in civil
transactions, except for what is excluded by a special text from this principle.
For the implementation of this principle, it is required that the two parties to
the relationship be merchants or that the subject of the proof be An act carried
out by a merchant during the exercise of his commercial profession, whether
the second party is a merchant or not. This principle finds its roots in previous
laws, most notably Islamic law, which was the first to consider proof in
commercial disputes as free and absolute proof, taking into account the two
foundations on which commercial life is based, which are speed and credit.
The Iraqi legislator adopted this principle in Article (488) of the Iraqi Civil
Code, but this article was repealed when the current Iraqi Evidence Law was
enacted, which equated the methods of proof in civil and commercial matters,
noting that the principle of freedom of proof does not mean absolute freedom
from every restriction, as there are commercial actions. It cannot be proven
without written evidence. Therefore, several restrictions apply to the principle
of freedom of proof, including convention, others substantive, and formal
ones. These restrictions, if they exist, do not justify not adhering to the
principle of freedom of proof. Rather, they are restrictions specific to
commercial actions, and the permissibility of proof by all legally possible
means is for the benefit of opponents before the judiciary. When a dispute
occurs between them, the currently available means are no longer just
ordinary or traditional means, but rather modern means have emerged due to
technology that has made the world today a small village. In addition to
relying on regular or traditional means, the merchant can also rely on
electronic documents and electronic commercial papers such as electronic
bills of exchange and checks. These means have the same authority of proof
that ordinary or traditional means have. To achieve flexibility i this field, it
is necessary to be precise in legislation. Therefore, comparative legislation is
known for its keenness to confirm the principle of freedom of proof.
Therefore, we find it permissible to prove commercial transactions, regardless
of their value, with testimony, evidence, declarations, correspondence,
commercial books, and other means. Modern proof and other means that are
permissible and possible, unlike the means of proof in civil actions, where he
is careful to apply the rules related to proof as they are legally specified.
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