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Abstract

Judicial mediation is an alternative procedural means to the
complicated, long and costly litigation procedures, as it aims to end the
conflict between the adversary parties in whole or in part amicably,
through a neutral and independent third party. It was not regulated by the
Iraqi legislator, while it was organized by some Arab and foreign laws
such as Lebanese, Jordanian, Algerian and French And other laws,
because of their great importance in alleviating the burdens of the
judiciary and judges, in settling the dispute away from the judiciary, and
presenting a new image of justice by giving the parties to the conflict a
role in participating in the process of resolving the conflict in the least
time, effort and cost, in an agreement and consensual manner, and
judicial mediation has become A law to settle civil disputes is an urgent
and possible necessity at the same time, because of its many goals and
advantages, If its conditions must be fulfilled in order to resort to it, and
conditions related to the place of mediation, the litigants and the judicial
mediator emerge, and the comparative laws have differed by specifying
these conditions, and judicial mediation is distinguished from other
alternative means of dispute resolution such as arbitration, conciliation
and conciliation, then it participates with it as an alternative means for
litigation procedures It differs with it in many places, so it differs from
arbitration in the person of the arbitrator with its binding decisions,
arbitration procedures and conditions, and many other differences, and it
differs from conciliation in that it is a means and not an end as in
conciliation, and the absence of a third party in settling the dispute and
other differences, and it differs from conciliation in procedures The
conciliator's role in conciliation.

The procedures for referring to judicial mediation are simple and
flexible procedures, as they can be resorted to, at the request of the
litigants at any stage of the lawsuit, after this request is accompanied by
the approval of the competent judge, or it can be resorted to under the
judge’s presentation to it after obtaining the consent of the litigants. The
Algerian law is unique in that mediation must be presented to the parties
to the conflict, and the referral is made to a judicial mediator by virtue of
a judicial decision, and some comparative laws have immunized this
decision from challenging it by any means of appeal, and the appeal in
the minutes of the settlement agreement, which it prepared as a final
judgment or an executive editor, with the exception of the French law,
which is a guardianship order that can be challenged by legal means to
challenge the guardianship order, so the assignment decision must include

L 2
C" &

OO < A Z, OO

OO ‘2 3‘ OO



the consent of the parties, the initial period of mediation, and the date of
returning the case to the pleading sessions.

The mediator begins his work after the decision of referral is issued
and the mediator is notified of it, by inviting the litigants to attend
mediation sessions, which are of many types, including opening, joint and
closed sessions, sessions to suggest solutions, and the final session that
determines the fate of mediation by reaching a solution or not, and the
judicial mediator must do these The task is in a specific period of time
that is set in accordance with the law and is extended at the request of the
mediator or the parties to the dispute with the approval of the court. The
mediator is committed to impartiality, independence and confidentiality
in the procedures and meetings that take place in it, Confidentiality is one
of the most important features that encourage the parties to the conflict to
resort to, and one of the most important obligations of judicial mediation
1s to maintain confidentiality, and in the event of a violation of it, the law
arranges legal responsibility in accordance with the general rules, and the
mediator is legally obligated to keep confidentiality towards others, and
the responsibility of maintaining confidentiality falls on each
participating party in the mediation process.

The judicial mediator is obligated to make the necessary efforts to
resolve the dispute amicably, but his commitment is a means and not a
result, and the settlement may be the whole or part of the dispute. The
mediator and the parties to the dispute shall be submitted to the court for
approval with a report attached and signed by the mediator in which the
mediator shall indicate the procedures that have been taken in the
mediation, The report is written by the mediator regardless of the
outcome of the mediation, and this agreement is the last stage of the
judicial mediation, and therefore the litigation ends, as the success of the
judicial mediation is one of the important effects that it entails, but this
matter is not always achieved and may end in failure, for reasons due to
The mediator or because of the litigants or the expiry of the period
without reaching a solution, or because of the termination of the
mediation by the competent judge. The mediator or the judge may
terminate the judicial mediation if it becomes clear to him that it is
impossible to proceed with it or continue with it. The judicial mediator
shall be entitled to his fees whether his work is crowned with the success
or failure of the mediation.
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