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Abstract

The legal personality of a human being begins with complete live birth
and ends with death. Upon death, the rights and obligations connected to
the deceased’s patrimony transfer to the estate, including the right to
litigate. However, the Iraqi legislator has not adopted a clear and explicit
rule determining what may or may not transfer to the estate, especially
with the emergence of new legal developments. While the transfer of
immovable property has been settled under Article 189 of the Real Estate
Registration Law No. 43 of 1971, which provides that real estate
transfers at the moment of death, movable assets remain subject to
different legal rules.

This legislative ambiguity has affected the application of Article 5 of the
Iraqi Civil Procedure Law No. 83 of 1969, which allows one heir to be a
litigating party in lawsuits filed by or against the deceased. The difficulty
arises because the deceased’s legal personality ends upon death, and the
heir is not personally liable for obligations attached to the estate.
Therefore, enforcement should not extend to the heir’s personal assets.

To address this issue, the Iraqi judiciary developed the formula of
directing litigation “in addition to the estate.” This approach implicitly
grants the estate a procedural position, allowing lawsuits to be filed by or
against it through the heirs. Although this solution has become
established in judicial practice and cassation decisions, it remains a
judicial creation rather than an express legislative rule, which has led to
differences in judicial applications depending on the nature of each case.

The transfer of the right to litigate to the heirs depends on conditions
related to the deceased, the heir, and the subject matter of the lawsuit. It
also requires the absence of legal or contractual impediments. This
transfer is closely connected with the rules of succession in legal
standing. Ordinary standing belongs to the holder of the right or legal
position claimed, while procedural standing belongs to the person who
conducts the proceedings before the court. Thus, succession in litigation
usually involves succession in procedural standing, but not every
procedural succession results from succession in litigation.

The heir’s legal position in representing the remaining heirs varies
according to the type of lawsuit, whether the claim is divisible, and
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whether the other heirs benefit from the proceedings. Some comparative
legal systems avoid this complexity by assigning estate-related litigation
to an estate liquidator or executor, who represents the estate procedurally
instead of relying directly on the heirs.

Incorrectly directing litigation against the estate, or the absence of legal
standing, leads to dismissal of the lawsuit on formal grounds under
Article 80(1) of the Civil Procedure Law. Unlike some comparative laws,
Iraqi law does not expressly grant the court authority to correct defects in
standing. However, if only some heirs are sued, the litigation is
considered incomplete and may be completed by joining the remaining
heirs. If a party had died before the lawsuit was filed, the litigation is
generally considered nonexistent, although recent judicial trends have
attempted to soften this strict consequence by allowing correction
whenever possible.

Finally, estate litigation affects rules of subject-matter and territorial
jurisdiction, especially due to the overlap between Personal Status Courts
and Courts of First Instance. It also has special evidentiary rules and
affects judgments, litigation costs, and appeals, particularly when legal
standing changes during the proceedings.

It is evident from the foregoing that the Iraqi legislator has not adopted
an explicit criterion regarding what may or may not pass into the estate,
nor has it explicitly defined the timing of the transfer of ownership of the
estate; rather, the relevant provisions are scattered. Furthermore, the law
imposes upon the heir the burden of litigating claims brought against or
on behalf of the deceased, without granting the estate a distinct legal
personality. To address this, recourse has been made to allowing lawsuits
to be filed against the heirs in addition to the estate, despite the lack of a
clear legal basis for doing so. It is also advisable to recognize the estate
as having a distinct legal personality during the liquidation period.
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