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Abstract

The topic of Administrative Custom in Public Service (A Comparative
Study) is one of the subjects that currently occupies the minds of researchers in
the field of administrative law due to its importance and necessity in

administration.

In general, custom—and administrative custom in particular—is considered
a source of law if we mean by this that it is a source of legal rules, or that it
represents the legal rule itself that arises from custom. It is an unwritten law,
meaning that it is not codified or compiled in a single official document. This is
one of its most important characteristics, as it is marked by flexibility that
enables the administration to keep pace with changes affecting its daily
operations and grants it the capacity to take the necessary measures based on
established customary rules in practice, even if they are not written but are

nevertheless regarded as binding by both the administration and its employees.

The main problem addressed in this research lies in the scarcity of sources
related to the subject, in addition to the lack of judicial rulings and
administrative decisions that rely on administrative custom. This has created a
gap resulting in its hesitant application and limited implementation within state
departments and institutions. Moreover, there is limited reliance by the judiciary
on administrative custom, although judges are expected to know it as they know

the written law.

This research aims to demonstrate the significant impact of administrative
custom on the work of the administration, highlighting that it is an important
source that constitutes a legal rule as long as the conditions and elements of
valid custom are met and it does not contradict any prevailing legal text.
Violating established custom may affect constitutional principles granted to
individuals, such as the principle of equality and non-discrimination in
treatment among them, and may undermine the principle of legitimate trust

A



between the administration and individuals. This, in turn, is crucial to
strengthening the legal framework of administrative institutions to ensure the

proper functioning of public services and the public interest.

Through our research, we have concluded that administrative custom must
play its role in filling the legislative gaps from which administrative law suffers,
confirming that it is one of the main and significant sources of administrative
law and that it greatly contributes to the stability of administrative work. It
serves as a means to protect acquired rights that must not be infringed upon.
Furthermore, it underscores the necessity of subjecting it to judicial review by
the administrative judiciary as an effective guarantee for protecting individual
rights from administrative abuse and for upholding the principle of equality.
There is also a need to codify administrative custom due to its strong link to the

social and political circumstances of the country.

In this study, we relied on the analytical and comparative method to analyze
legal texts, judicial rulings, and decisions in Iraq and Egypt in order to highlight
the clear difference between the extensive reliance of the Egyptian judiciary on
custom in many of its rulings and the limited reliance of the Iraqi judiciary on

the same.
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