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Abstract

ABSTRACT

Human beings are considered the fundamental objective of any legal regulation.
Indeed, the existence of the State and its governmental institutions should aim to
protect human dignity, ensure security and stability, and enable individuals to enjoy
their fundamental rights. From this standpoint, it has become necessary for national
legislation in all legal systems—particularly procedural rules related to compulsory
enforcement—to conform to international and regional human rights standards. This
is because the enforcement stage represents the final link in the protection of rights,
which is not complete unless rights holders are effectively enabled to obtain their
rights.

However, this stage is one of the most sensitive stages of litigation, as it involves
direct interference with the debtor’s rights and fundamental freedoms. This raises an
essential legal question: to what extent do the rules of compulsory enforcement under
Iraqi law comply with fundamental human rights, particularly the right to physical
liberty, the prohibition of imprisoning a person for a civil or commercial debt for an
indefinite period, the prohibition of making the person’s body a guarantee for a debt
or obligation, and the seizure of his property?

The importance of this question becomes evident in light of the development
witnessed by the Iraqi legal system after 2003 and its openness to the international
human rights framework following the change in its political system. Compulsory
enforcement is no longer viewed merely as a means of obtaining rights, but rather as a
field that requires achieving a balance between the creditor’s right to recover his
rights and the debtor’s right to have his dignity, freedoms, and fundamental rights
respected. These rights have been recognized by international and regional
instruments, foremost among them the International Covenant on Civil and Political
Rights and the International Covenant on Economic, Social and Cultural Rights.
Among the most important rights directly connected to compulsory enforcement
procedures are the right to housing and its protection, the right to freedom of
movement, the right to personal liberty, and the prohibition of imprisoning a debtor
merely because of his inability to fulfill a contractual obligation, in accordance with
Article 11 of the International Covenant on Civil and Political Rights.

The study concluded that some rules of compulsory enforcement in Iraqi legislation
still include procedures that conflict with these fundamental rights. This is particularly
evident in relation to interference with a person’s physical liberty through the
imprisonment of a debtor for a civil or commercial debt, or the imposition of
restrictions that affect personal liberty and freedom of movement without sufficient
regard for the standards of necessity and proportionality, as well as the nature and
source of the debt. The study also showed that the legality of enforcement procedures
is not achieved merely by the existence of a legal provision authorizing them. Rather,
the fundamental human rights recognized by international and regional instruments
must be activated, so that the procedures are proportionate to the nature and source of
the obligation and do not lead to undermining the essence of the debtor’s inherent
rights or violating his human dignity.
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Accordingly, the study concluded that it is necessary to reconsider some provisions of
the Iraqi Enforcement Law and the rules of compulsory enforcement in a manner
consistent with Iraq’s international obligations in the field of human rights. This can
be achieved by narrowing the scope of liberty-depriving measures, adopting
alternative enforcement mechanisms that are less intrusive upon fundamental rights,
and strengthening judicial oversight over enforcement procedures. Such reforms
would enhance the balance between the creditor’s interest in obtaining his rights and
the protection of the debtor from abuse, restriction of liberty, and violation of human
dignity.

The study is divided into three chapters. The first chapter examines the fundamental
human rights that may be affected by the rules of compulsory enforcement, through
two sections. The second chapter addresses the procedural balance between the
creditor and the debtor, also through two sections. The third chapter deals with the
extent to which mechanisms of compulsory enforcement against the person and
property of the debtor comply with human rights rules, through two sections.
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