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Abstract

This study addressed the subject of commercial mediator and its
role in settling commercial disputes. Given the importance of commercial
mediator and its role in resolving commercial disputes, lawmakers in
various countries around the world have amended their laws to align with
this modern legal concept. Arab legislation and rules for various mediation
centers have also addressed the role of commercial mediators in the
mediation process. However, Iraq has not yet dedicated specific
legislation to the practice of mediation, which would increase the
importance of researching commercial mediator and its role in settling
commercial disputes in the present time as a modern concept that has not
been extensively discussed by legal scholars. Commercial mediation is a
new system for resolving commercial disputes outside of the traditional
judicial process, and it is a departure from the traditional negative stance
of judges. The role of the commercial mediator is demonstrated through
meetings with the parties to the dispute and their representatives, and
through discussion of the subject of the dispute in order to bring the
parties' points of view closer together. The mediator's neutrality,
impartiality, and confidentiality are emphasized, and the goal is to save

time, avoid lengthy procedures, and promote the principle of trust between



the mediator and the parties, without the settlement reached being binding

unless agreed upon by the parties themselves.

We have selected several legislations and legal rules to address the
subject and identify the comparative position. We have chosen to
compare the Iraqgi legislator's position on the subject with the Moroccan
Law on Arbitration and Mediation Agreement No. 95.17 of 2022, the UAE
Law on Mediation for Settlement of Civil and Commercial Disputes No. 6
of 2021, the UNCITRAL Mediation Rules of 2021, and the Mediation

Rules of the Oman Center for Commercial Arbitration for the year 2021.

The study has reached several conclusions, some of which can be
summarized as follows: it is difficult to provide a specific, clear, and
unified definition of the term "'mediator'. The work of a commercial
mediator in the mediation system as a means of settling disputes is
consistent with the work of individuals in other means toward a common
goal, which is to resolve disputes, while differing in approach, methods,
and procedures. Opinions have differed among jurists regarding the legal
nature of a mediator's tasks. A mediator may be appointed based on a
legal provision, by specialized mediation institutions, by a judge, or may
be appointed by prior agreement of the parties, as in the case of

contractual mediation. The mediator's obligation to remain neutral and



disclose any circumstances that may raise doubts about the fairness or
impartiality of the mediation process is an important guarantee for the
parties involved in the dispute. The mediator is required to maintain the
confidentiality of all information related to the mediation process, and the
mediator is civilly liable for any breach of the obligations imposed on them

during the performance of their mediation duties.

The study recommended a number of recommendations, some of
which can be summarized as follows: urging the Iraqi legislator to enact a
law for commercial mediation, directing a proposal to the executive
authority to develop the curricula of law faculties and include a subject to
study alternative dispute resolution methods. The legislation should allow
for the establishment of private mediation centers that handle commercial
disputes or license foreign mediation centers to open branches in Iraq.
Policy makers should work to establish training centers for mediators
aimed at qualifying and preparing experienced and competent mediators.
The adoption of mediation as a means of settling disputes should not be
limited to some cases, such as labor disputes as stated in the Iraqi Labor

Law No. (37) of 2015.
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