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Abstract

A holding company means the company which controls a company
or a group of companies called subsidiary companies financially and
administratively in one of the following ways :

1 . that it owns more than half of its capital and / or,

2 . that it has a command over the formation of its Board of directors .

A holding company controls its subsidiary companies administratively
and directs their activities in such a way as to achieve their objectives in
order to use them as tools to implement its strategies for accomplishing
integration among the members of the companies .

Regarding the comparative legislation , the legal form which the
legislator allows the holding and subsidiary companies to adopt shall not
deviate from the legal forms of fund companies whether they be joint-
stock company , limited liability company , or a single person company
with limited liability , though the holding company tends to take the legal
form of joint-stock company because of its distinguishing characteristics .
However , the Iraqi legislator has not tackled the holding company in the
Iraqi companies No. (21) in (1997 ) , neither has it tackled it in the
previous laws , particularly that the restrictions imposed by the Iraqi
legislator on the proportion of the private sector participation in the
company capital prevented its control moreover , the provisions of the
law prohibited the foreigner from owning the shares of the national
companies in Iraq . Consequently , it did not permit any foreign holding
company to dominate any Iraqi company .

Despite the fact that the amendment of this law by the issuance of
order No. (64) in (2004) made a vital change in the attitude towards the
holding company , where it eliminated those restrictions , yet ,
unfortunately , there was an absence of legal regulation of the holding
company , in spit of its importance and the seriousness of the role which
may be played by it in the developing Iraqi economy .

Perhaps one of the most important points calling for the
intervention of the legislator is the responsibility of the holding company
for the subsidiary company,the activity of the holding company is not
confined to the participation in the capital of the going companies to
make them subsidiary companies only , but it also participates most of
the time in establishing new companies through which it prepares things
to predominate a nascent company through imposing its will and
conditions in the contract of its establishment and its basic system to
make it subsidiary to it and ensure its good performance of the role given
to it so that its interest may be achieved .However , it is sometimes
noticed that the contract of the subsidiary company establishment may
have some defect which places it under the pain of nullity for many
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reasons at the top of which is the violation on the part of founders
including the holding company of the provisions of the law particularly
those related to the procedures of establishing companies . Nullity may
also take place one of the general or special objective pillars of the
company contract is absent , a case which may result in the responsibility
of the holding company for the nullity of the subsidiary company . Most
of the comparative legislations have tackled these cases in detailed
provisions and rules particular to them , unlike the Iraqi legislators who
depended on brevity leaving behind the cases of the nullity of company
contract and their effects on the general rules which may not help the
commercial transaction and its special nature .

It is also noticed most of the time that the holding companies may
unduly tighten its control on its subsidiary company through appointing
and dismissing the members of its Board of Directors abusing its
administration of the subsidiary company and consequently wasting the
interest of the minority of shareholders in the holding company through
controlling the vote in the General Department of the subsidiary company
and its Board of Directors and administrating separately the subsidiary
company in accordance with that achieves its interests acting freely in its
capacities and hiding the actual existence of the subsidiary company .

The holding company may commit the so called administration
errors in its administration of the company overstepping the company
objectives , doing harm to the interest of the company , violating the law
or violating the provisions of the contract of the subsidiary company
establishment and its basic system , cheating the shareholders or the
creditors with the intention of causing harm to them , or acting freely in
the properties of the subsidiary company as if they were its own doing
harm to them in such a way as to confuse its financial centre and weaken
its membership , and bring it to the verge of bankruptcy .

The holding company may take the subsidiary company to be a
cover in its transactions with the aim of determining its responsibilities or
avoiding being under the pain of responsibility , so it performs acts
through it and concludes contracts . And it will be away from the
creditors claims , avoid being under the penalty of bankruptcy , and
through the subsidiary company the tax accounting will be reduced .
Whenever the financial positions of the project handled by the holding
company become worse and the subsidiary company commits a breach of
its duties towards the creditors or ceases to pay its debts , the holding
company will be safe from declaring its bankruptcy . and the creditors
will have no guarantee save the properties of the subsidiary company not
including the properties of the holding company .

Tackling the above — mentioned cases requires intervention on the
part of the legislator to deal with them using detailed rules rather than



being satisfied with general rules . On the other hand , although the
general rules of the civil responsibility are considered to be the general
code of all transactions , yet , in spite of its depth and capacity , they are
formulated basically to deal with the civil transactions . Just as the
insolvency system is in line with the civil religion , the bankruptcy
system goes with the commercial religion. Consequently , the commercial
transactions require a legal regulation for the responsibility of companies
and traders which is in harmony with the exigencies and requirements of
commerce at the top of which come activating and supporting trust and
making it accessible, and simplitying procedures and settling them
quickly .
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