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 أ 

 المست لص 

يُعد علل الملأاهيث    أهل العللأم قدهاً واعيمها  أناً واعتها  نللً، ولهذا تلألى ه مبحاني   
وتعللالى بذاتللي تق لليل التركلل، فللي آيللا   حكمللا  فللي القللرآ  الكللريل فللي ملللأهلا الن للاء  وب نتهللا ال للن، 

د الصلحاب، اللى  لأ نلا هلذا  إلا ا  هلذا العللل  يلي  ل  الم لائ، النبلأي،  واعتنى بها الفقهلاء  ل  عهل
كانت  ح، ختف ب   الفقهاء كم راا الهنثى والملأ  الجملاعي والحمل،  واملتمر الهلتف أيضلاً 
علللى  للا امللتجد   لل  النلللأازل الللذي  هللر   للع الثلللأهلا العلميلل، والتطلللأه الطبللي  الللذي تصللد  لهللا 

 الاختصاص    ا طباء. الفقهاء المعالري  بالامتعان، بأه، 
اجلاز للقاضلي الاملتفاره  ل   1979ل لن،    107خصلألاً ا  قانلأ  الا با  العراقي هقل  

 ومائ، التقدم العلمي و نها التشهي  الطبي لامتنباط القرائ  القضائي،.
و لل  الم للائ، التللي امللتطاع التشللهي  الطبللي ٍ للل كث للر  نهللا هلللأ الهنثللى  وهلللأ الللذي 

 الصفا  الذكري، والانثلأي،  وغالبا اعضائي الياهره تهتلف ع  الباط .يحم، جلء    
وا ا   راا الهنثى فقد اختلف الفقهاء  يي  فتبد اولًا ا  يعرض على المتهصصل   لحل، 
الا لكال بتشلهي  ٍالتلي ٍتلى وا  تطللي ا  لر اجللراء عمليل، جراٍيل، وتصلحيل ٍالل، فا لا ذكللر 

 . 1959ل ن، 188في قانلأ  الاٍلأال الشهصي، العراقي هقل  وا ا انثى  ولل نجد  عالج، لحالت،
كذل  ٍال،   راا الملأ  الجماعي الذ   يملأتلأ  في ٍارا واٍد ولا يعلل  ل  هللأ الم لت 
ا ول و   المتأخر  أو علل ون ي  ففي هذه الحال، فقلد كل،  لنهل  لرط  ل   لروط الم لراا وهللأ 

قهاء في تلأهيثهل    عد ي والراجل هلأ المعمللأل تحقب ٍيالا اللأاها بعد  لأ  الملأها  واختلف الف
بي في المحاكل ا  لا  را بعضهل البعض  وا  جلاء التطللأه العلملي والطبلي فلي ٍ لل كث لر  ل  

 الحالا  بعد الامتعان، بالتشهي  الطبي وكشف ٍالا  ال ابق   في الملأ  ع  التٍق   لي.
النلأازل التي  هر   ع التطلأه الطبي  لا   وا ا  يما يه    راا الم ت ر اغيا بلألفها    

الملأ  قديما  عروف بتلأقف القلي والدوهلا الد لأي، وانقطاع التنفق  إلا أني  هر  ٍال،  ا اذا 
 ا  الد اغ نهائيا  وبق ت بعض الاعضاء تعم، بلأامط، أجهللا الانعاش  فهنا يجي امنار ا  ر  

ني تلأقف الد اغ ولا هجع،  يي   يحكل بملأ   الى أه، الاختصاص    الاطباء فاذا ٍكملأا علي، ا
لاٍبي وترفع عني أجهللا الانعاش  و    ل تترتي عليي ك، آ اه اللأفالا و نها تق يل تركت، على  

 اللأه ، كتً ٍ ي امتحقاق، .
 



 

 ب  

لل، كلأنلي ٍمل،  إلا  واهتمت الشريع، الاملت ي، بالان لا  فلي كل،  راٍل، ٍياتلي و نهلا  رٍ
 للل   وقلللد جعللللت للللي بعلللض الحقللللأق و نهلللا   را لللي  وهنلللا  بلللرز روه ا  ولارتلللي ٍيلللاً كانلللت  حللل، 

التشهي  الطبي في ٍ ل أ ره في بيا  ٍياتي    عد ها و ا هلأ جن لي وكلل علدره ٍتلى يعطلى 
 ك، واها ٍقي بدو  زيارلا أو نقصا  ولا تبقى الترك،  علق، لح   اللألارلا  وانما تلأزع بعد اللأفالا.

لن للي الللذي  للربد الاولار بللا بلأي   ولهللذا اهتمللت بللي و لل  أهللل  مللرا  العتقلل، اللوجيلل، ا
الشريع، الامت ي، للحفاظ على الن ي    الضياع  وجعلت الطريق، الشرعي، اللٍأ لدلا لنفلي ن لي 

 اللألد اللعا   ووضعت لي ضلأابد  وليغ،  حدره  أكد  عل ها آيا  في القرآ  الكريل .
ازلا الاعتمار عللى البصلم، اللأها يل، فلي إلا أ  هناك    الفقهاء المعالري   رو  بعدم اج

نفي الن ي وتقديمها على اللعا   وبملا ا  التشلهي  الطبلي يقلدم لنلا ال للأم نتلائ  قطقيل، لا تقبل، 
 الش  وخصلألا ع  طريب البصم، اللأها ي،  يمك  الامتفارلا  نها في   أل، اللعا .

لام اللذي أخلذ ٍ للاً و  املعاً  و ل  نلأازللي تلأج ر و لع التقلدم العلملي  هلر عللل ا جنل، والاهٍ
لام  و لا هافقهلا  ل  جلدل واملع  وهنلا يمكل  الاملتفارلا  ل  التطللأه العلملي والاملتعان، بلي  لل   ا هٍ

 ختل التشهي  الطبي في ٍ ل الهتف.
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Abstract 

The science of inheritance is one of the most important and 

prestigious sciences. For this reason, God Almighty Himself undertook 

the division of the estate in clear verses in the Holy Quran, specifically in 

Surah An-Nisa, and its context is the Prophetic Sunnah. Scholars have 

paid close attention to it from the time of the Companions until today. 

However, this science, too, has encountered disagreements on some 

issues, such as the inheritance of a hermaphrodite, mass death, and 

pregnancy. Disagreements have continued even regarding new issues that 

have arisen with scientific revolutions and medical advancements, which 

contemporary scholars have addressed with the assistance of specialists in 

medicine. The question that arises here is: to what extent can we rely 

 on and depend upon scientific progresss? 
Especially since the Iraqi Evidence Law No. 107 of 1979 permits 

the judge to utilize the means of scientific advancement, including, of 

course, medical diagnosis, to deduce judicial evidence. 
possesses some male and female characteristics, and whose 

external organs often differ from their internal ones. 

As for the inheritance of a hermaphrodite, jurists have differed on 

this matter. It is necessary first to present the case to specialists to resolve 

the issue by diagnosing the condition, even if it requires surgery to 

correct the condition, so that it is either male or female. No treatment for 

this condition was found in the Iraqi Personal Status Law No. 188 of 

1959. 
As for the case of inheritance in mass death, where those who die 

in a single accident are unknown, or it is known but forgotten who died 

first, each of them has lost one of the conditions of inheritance, namely, 

the heir being alive after the death of the deceased. Scholars differ on 
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whether they inherit or not, and the prevailing opinion, which is the one 

followed in the courts, is that they do not inherit from each other. 

However, scientific and medical advancements have resolved many of 

these cases by utilizing medical diagnosis and distinguishing between the 

deceased who died earlier and those who died later. 
As for the inheritance of the brain-dead, considering it one of the 

issues that arose with medical development, because death was known in 

the past as the cessation of the heart, blood circulation, and respiration, a 

case has emerged where the brain has completely died, and some organs 

continue to function with the help of life support devices. In this case, the 

matter must be referred to specialists among doctors. If they rule that the 

brain has stopped and there is no reversible change, then the person is 

declared dead, and life support devices are removed. Consequently, all 

the effects of death apply, including the division of the estate among the 

heirs, each according to their entitlement. 
Islamic law has been concerned with the human being in all stages 

of life, including the stage of being a fetus, although its birth alive is 

uncertain. It has granted it some rights, including inheritance. Here, the 

role of medical diagnosis becomes prominent in determining whether it is 

alive or not, its sex, and how many there are, so that each heir receives his 

right without excess or deficiency, and the estate is not left pending until 

birth, but is distributed after death. 

One of the most important fruits of the marital relationship is 

lineage, which connects children to their father. For this reason, Islamic 

law has given it great importance to preserve lineage from being lost and 

to prevent any doubt from entering into it. It has made the only legitimate 

method for denying lineage the oath of imprecation (li'an), and has 

established specific rules and a defined formula for it. This is why verses 
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in the Holy Quran address it, which will be recited until the Day of 

Judgment. 

Most contemporary jurists hold that it is not permissible to rely on 

DNA fingerprinting to deny lineage, nor should it take precedence over 

the oath of imprecation. However, since medical diagnosis today provides 

us with definitive results that leave no room for doubt, especially through 

DNA fingerprinting, it can be used in the matter of the oath of 

imprecation. 
leave no room for doubt, especially through DNA fingerprinting, it 

can be utilized in the matter of li'an. 
With scientific advancements, the science of embryology and 

uterine diseases emerged and gained significant prominence. Among the 

contemporary issues related to this field is the issue of surrogacy (the 

surrogate mother) and the extensive debate that accompanied it. This 

involves fertilizing an egg with sperm and implanting the resulting 

embryo in the uterus of another woman. The majority of contemporary 

jurists, after consulting with medical specialists, have concluded that it is 

not permissible to rent the uterus of a foreign woman. The disagreement 

arose when the surrogate mother was the wife of the sperm donor. Here, 

scientific advancements and medical diagnosis can be utilized to resolve 

the dispute. 
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