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Abstract

The science of inheritance is one of the most important and
prestigious sciences. For this reason, God Almighty Himself undertook
the division of the estate in clear verses in the Holy Quran, specifically in
Surah An-Nisa, and its context is the Prophetic Sunnah. Scholars have
paid close attention to it from the time of the Companions until today.
However, this science, too, has encountered disagreements on some
issues, such as the inheritance of a hermaphrodite, mass death, and
pregnancy. Disagreements have continued even regarding new issues that
have arisen with scientific revolutions and medical advancements, which
contemporary scholars have addressed with the assistance of specialists in
medicine. The question that arises here is: to what extent can we rely

on and depend upon scientific progresss?

Especially since the Iragi Evidence Law No. 107 of 1979 permits
the judge to utilize the means of scientific advancement, including, of
course, medical diagnosis, to deduce judicial evidence.

possesses some male and female characteristics, and whose

external organs often differ from their internal ones.

As for the inheritance of a hermaphrodite, jurists have differed on
this matter. It is necessary first to present the case to specialists to resolve
the issue by diagnosing the condition, even if it requires surgery to
correct the condition, so that it is either male or female. No treatment for
this condition was found in the Iraqi Personal Status Law No. 188 of
1959.

As for the case of inheritance in mass death, where those who die
in a single accident are unknown, or it is known but forgotten who died
first, each of them has lost one of the conditions of inheritance, namely,

the heir being alive after the death of the deceased. Scholars differ on

A



whether they inherit or not, and the prevailing opinion, which is the one
followed in the courts, is that they do not inherit from each other.
However, scientific and medical advancements have resolved many of
these cases by utilizing medical diagnosis and distinguishing between the
deceased who died earlier and those who died later.

As for the inheritance of the brain-dead, considering it one of the
issues that arose with medical development, because death was known in
the past as the cessation of the heart, blood circulation, and respiration, a
case has emerged where the brain has completely died, and some organs
continue to function with the help of life support devices. In this case, the
matter must be referred to specialists among doctors. If they rule that the
brain has stopped and there is no reversible change, then the person is
declared dead, and life support devices are removed. Consequently, all
the effects of death apply, including the division of the estate among the
heirs, each according to their entitlement.

Islamic law has been concerned with the human being in all stages
of life, including the stage of being a fetus, although its birth alive is
uncertain. It has granted it some rights, including inheritance. Here, the
role of medical diagnosis becomes prominent in determining whether it is
alive or not, its sex, and how many there are, so that each heir receives his
right without excess or deficiency, and the estate is not left pending until
birth, but is distributed after death.

One of the most important fruits of the marital relationship is
lineage, which connects children to their father. For this reason, Islamic
law has given it great importance to preserve lineage from being lost and
to prevent any doubt from entering into it. It has made the only legitimate
method for denying lineage the oath of imprecation (li'an), and has

established specific rules and a defined formula for it. This is why verses



in the Holy Quran address it, which will be recited until the Day of
Judgment.

Most contemporary jurists hold that it is not permissible to rely on
DNA fingerprinting to deny lineage, nor should it take precedence over
the oath of imprecation. However, since medical diagnosis today provides
us with definitive results that leave no room for doubt, especially through
DNA fingerprinting, it can be used in the matter of the oath of
imprecation.

leave no room for doubt, especially through DNA fingerprinting, it
can be utilized in the matter of li'an.

With scientific advancements, the science of embryology and
uterine diseases emerged and gained significant prominence. Among the
contemporary issues related to this field is the issue of surrogacy (the
surrogate mother) and the extensive debate that accompanied it. This
involves fertilizing an egg with sperm and implanting the resulting
embryo in the uterus of another woman. The majority of contemporary
jurists, after consulting with medical specialists, have concluded that it is
not permissible to rent the uterus of a foreign woman. The disagreement
arose when the surrogate mother was the wife of the sperm donor. Here,
scientific advancements and medical diagnosis can be utilized to resolve

the dispute.
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