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Abstract

A judge may confront during the examination of the action some
technical issues which are difficult for him to know comprehensively such as
medical issues, which he is obliged to seek assistance from medical experts
with the aim of being helped in comprehending the case for settling the
action and arriving at the just judgement .

The medical experience is characterised by a group of features such as it is
an evidential proof which the court may depend in settling litigations
presented before it . In addition, medical experience has as its domain
knowledge of medicine. Medicine is a wide science having diverse branches
and fields. It is concerned with all that related to man's body and health. It is
also characterised by being one of the direct evidential proofs which refers
directly to the event involving the right claimed, whether this evidence is
already prepared by those concerned or not prepared to which it is resorted
during the proceedings of the litigation.

As to the criterion for resorting to the medical experience, it differs from the
ordinary experience which gives the authority to the court for appreciating
whether such an action necessitates transferring for experience or not. As for
medical experience, it binding for the judge in the cases prescribed by the
law or the cases established by the judicial authorities, or if action
necessitates that. Opinions of legal jurisprudence vary as to the legal nature
of medical experience, but what is likely is that the medical experience is an
ad hoc evidential proof for there are differences between ordinary experience
and medical experience. Such differences impose a special nature on the
medical experience .

However, conducting medical experience is not that easy; it passes through

many stages starting from a demand to conduct a medical experience until

A



its strength in proof is estimated. He who demands a medical experience is
stipulated to have capacity, litigation and interest, otherwise legal and
judicial subrogation is demanded .

As for the authoritative source of report, the court is bound by what is
submitted by the report of the medical experience, and if it deviates from
that ,it shall not replace the expert in estimating the technical matters. If the
court is not convinced by the report, it may claim the experience of three
experts or it may refer the report to the specialised medical committees, and

the settlement of the action may be dependent on the report of the medical
experience. That is what distinguishes this evidence from others .
As for the applicational field of the medical experience, it is wide

encompassing any matter brought brought before the courts and the

settlement of action is dependent on it and the wider field of it is in the
matters of family law including legitimation and non paternity.
However, the judicial courts do not have one trend concerning non paternity

by way of medical experience, and the reason is that the Iraqi legislature has

not regulated proofs of legitimation.
However,there are difficulties confronting proof of medical mistake by
medical experience, personal and objective. The former pertains to the

experts themselves for the view taken against them as their reports are not

neutral, whereas the latter is represented by the event itself to be proved
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