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Abstract

Human organ transplantation is based on the idea of removing a healthy
organ or human tissue from the body of a living or deceased person (the donor)
in preparation for transplanting it into the body of another living person (the
recipient) who suffers from damage to the organ intended for removal, and
replacing it with another healthy organ. This is due to the fact that traditional

medical treatments are no longer effective in such cases.

Human organ transplantation has been the subject of disagreement among
Islamic jurists, with some supporting it and others opposing it. However, the
prevailing opinion has settled on its permissibility under certain conditions and
regulations. This view has been adopted by the legislation of many countries,
including the Iraqi legislator, who enacted Law No. (11) of 2016 concerning
Organ Transplantation Operations and the Prevention of Trafficking therein.
These operations involve a high degree of risk and touch upon the sanctity of the
human body. Therefore, the legislations regulating organ transplantation did not
leave individuals free to conduct such operations without restriction, but rather
subjected them to specific conditions and regulations—some relating to the
recipient and others to the donor, such as consent, legal capacity, formality, the
organs eligible for donation, and that the donation must be free of charge.
Legislations have gone even further by restricting the right of foreigners to
undergo such operations, requiring kinship between the donor and recipient if one
of them is a foreigner. This is due to the fact that donated organs are considered
rare and vital resources, and nationals are given priority over foreigners. This also
serves to combat human organ trafficking, which is a crime that countries around

the world seek to limit.

Organ transplantation operations often involve a foreign element: the

donor may hold a different nationality than the recipient, both parties may be
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domiciled in a foreign country, or the transplantation operation may be performed
abroad. These relations of a private international nature require an examination
of the law applicable to legal relations arising from the disposition of human
organs. It also requires proper characterization of these transactions in order to
refer them to the appropriate conflict-of-law rules, thereby facilitating the
determination of the applicable law. Different characterizations have been
suggested by scholars: some consider it a donation contract (hiba), others view it
as a unilateral declaration obligating the donor to give one of his organs to another
sick person without compensation, while others see it as a will through which a
person donates his organs after death. The applicable law is then determined by
referring to the conflict-of-law rules in accordance with the nature of the legal act

n question.

In light of the circumstances of such relationships, mandatory rules occupy
a prominent position. Many imperative provisions have been introduced in the
legislations governing organ transplantation. These mandatory rules are
consistent with the nature of such operations, their regulatory framework, and
their objectives—namely, enabling the recipient to obtain the organ to be
transplanted into his body through free donation, limiting organ trafficking,
prioritizing nationals over foreigners, prohibiting the transplantation of certain
organs that may lead to lineage confusion or disfigurement of the recipient (such
as corneal transplantation), and requiring official authorization from specialized
authorities for both donation and transplantation. Accordingly, it is necessary to
shed light on these rules and standards, the perspectives expressed regarding

them, and how they are applied in the field of human organ transplantation.
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