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Abstract

Judicial conciliation is considered one of the procedural alternatives to
conventional litigation, which is often complex, lengthy, and costly. It aims to
resolve disputes between the parties—either wholly or partially, depending on
the circumstances—in an amicable manner, through the involvement of a third

party who possesses both independence and impartiality.

Unlike some Arab and foreign legislations, the Iraqi legislator has not
regulated judicial conciliation, whether through a dedicated law or within
procedural codes. Examples of such regulation can be found in the French,
Omani, and Emirati legal systems, reflecting the importance of this mechanism
in alleviating pressure on the judiciary. Judicial conciliation offers a
specialized approach to dispute resolution by extending assistance and support
to the parties involved, granting both the disputants and the conciliator a broad
space and an active role in reaching a consensual settlement at minimal cost

and within a short timeframe.

To resort to judicial conciliation, certain conditions must be met.
Comparative legislations differ in defining these conditions, which may pertain
to the subject matter of the settlement or the existence of a judicial claim—i.e.,
whether a lawsuit has been filed. In some cases, recourse to judicial
conciliation may be mandatory. This mechanism is distinct from other
alternative dispute resolution systems that share the same goal of resolving
disputes outside conventional litigation, such as arbitration, settlement, and

mediation.

Judicial conciliation aligns with these mechanisms as an alternative to
litigation but differs from them in several aspects. It diverges from arbitration
in terms of procedures and legal requirements, including those related to
enforcement and appeal. It also differs from settlement, which is characterized

by its contractual nature and the absence of a third party in the resolution
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process. Moreover, it is distinct from mediation in various respects, such as the

voluntary nature of mediation, its precedence, costs, and other differences.

Judicial conciliation procedures commence with a referral, whether
voluntary or mandatory. Generally, referral procedures are marked by
flexibility and simplicity. In voluntary referrals, one or both parties may
request conciliation, provided the other party consents. This may occur either
before or after the initiation of legal proceedings, except in Omani law, which
treats referral as a preliminary stage prior to filing a claim. Emirati law, on the
other hand, mandates referral to judicial conciliation as the initial step in certain

disputes.

The conciliator—whether a supervising judge or a designated conciliator
under comparative laws—undertakes the conciliation process by inviting the
disputing parties to attend sessions scheduled within a specific timeframe to
reach a desired settlement. During this process, the conciliator must adhere to
principles of neutrality, independence, and confidentiality. Confidentiality is
among the key features that encourage parties to pursue this mechanism. The

conciliator’s obligation is one of means, not results.

There is near consensus among comparative legislations on safeguarding
the settlement decision issued through judicial conciliation, provided it is
signed by the concerned parties and the conciliator and ratified by the
competent court. Such a decision is treated as a final judgment or an
enforceable instrument, with the exception of French law, which considers it
an enforceable document without addressing its legal nature. In all cases, a
settlement report is drafted upon the successful completion of the conciliation
process, whether in whole or in part. However, success is not guaranteed, and
failure may occur for various reasons, in which case the dispute is referred back

to the competent court and litigation resumes.
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