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Abstract

By the right of wife we mean her right in asking her
husband a house suitable for their social and economic situation.
This might be a room or a flat or an independent house.

If a wife according to all jurists and comparative Arab
laws the right to ask for legal habitation she has the right to ask
for it during the period of viduity of divorcee or her death and
this depends on her situation and whether she has children
engaged in protecting them or not.

It the wife is during this period of revocable or irrevocable
divorce and she is pregnant she will have the right to ask for this
habitation according to all jurists and laws including the Iraqi
civil state Law No. 188 of 1959.

If the wife is in a state of irrevocable divorce and she is not
pregnant or during the delay of viduity because of death some
jurists give her the right of habitation and others deny such a
right. As for the Iraqi legislation, it gives her the habitation only
in case of irrevocable divorce.

As for the divorced protecting the children, some jurists
think that she has no right to have any claim; whereas others are
not with this opinion. She has the right only for her protecting
the children. Others say that she has the right to ask the father of
the protected for suitable habitation for her as well as for her
child when she has no house. The majority of Arab Laws are
with this opinion.

From his part, the Iraqi legislator says nothing directly
about this but he gives some hints about it in the law No.77 of
1983. This law gives the divorced the right to stay at this house
without any alimony for three years whether she has children or
not.
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If we look at the delay given by this law for housing the
divorced we can come across that she has the right to have this
habitation even after her period and she becomes “a foreigner”
having nothing to do with her husband. This contradicts the
ancient and modern jurists who give her the right of habitation
and other alimony. Moreover, this contradicts with the article
No. (39/3) of the present Iraqi personal state law. This law gives
her the possibility to ask for alimony for two years and this
gives her also the possibility of habitation from two points of
view namely no. (77) of 1983 and the arbitrary divorce.

Whatever the size and the quality of habitation which
imposes obligation on the husband to prepare it for his wife or
his divorced protecting his children.

This will stipulate some legal conditions such as all the
required needs in the house besides all the necessary services
such as the kitchen, the bathroom and W.C.

This house must have all the required needs and good
neighbours those who help her when she is in need of help. This
house must be near the place of her husband’s work in order to
be always there.

The Iraqi legislator obliges the husband to have his house
near the place of work of his wife. This is against the opinion of
jurists and the positive laws which prevent the wife from
working without the consent of her husband.

It stipulates that the house must be in Iraq ignoring all the
development of means of transport and communications and
man’s need to move in order to look for work these conditions
are important because they have social, psychological and
economic effects reflected positively on the matrimonial life.
But this is related the economic capacity of the husband besides
the spiritual relations which oblige him to be good with his
parents and their protection.
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Besides all these conditions, the wife might impose other
considerations such as stipulating a house near her parents or in
a certain city or she might want to live with her own family.
These conditions might be suitable when they are conform to the
contract and have derogation of legislation and law.

The verification of these conditions 1s an important and
objective question with the appreciation of the judge. This gives
the question legal solution and engaging the wife to follow her
husband and dong all her duties. If she refuses them she will be
left and she will never be paid. But if her husband refuses to
prepare a legal house or if this is not conform to the conditions
the wife will have the right not to follow him and she will ask
for alimony and the separation.
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