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 المست لص

الا مممشر الت ممم رعو  مممظه   قظ ش  ممم   ظ ممم ن   وخلمممش   همممظ أس ك ممم ر  ذمممو أس   مممظل قمممظ ش و  
ذظلت مم ر  الشضممعو ذممو أس ز ممظل ىذممو وممل   ممظل هممش  ممن همم   الس مم  ى مممل أل وبغممل ىضممعون 

هفظكها ىخ ظ  ها ىأهغهظ الع ك ىقل  البيل  ى لل ملشغ ال غظعن وغظ م    الا شر ع بب  ملل 
  ا مممظ  الامممظ غين ع ممم ظ   الت ممم ر  لف ممم  ال مممل غ  ذمممو ال ممم ظع  الت ممم ر      مممل  مممن أى كعممململ 

ا ععلمما الاممظ شل ىالعلممشل ا خمم   وممظل بش ىالغ  مم  ى لمما ا هممشعن أى ع ممبب الت مم ر  أى قلمم   عمم ذته
همشر الا مشر   ك الت  ر   اكه  ن  شاكس  ىقظ   الب مظ  الغت ملد  ىالغت مشر ن ىه مظ كبم ز كلاظ  مظ  

التو قل ك شل ذو هشر   لل ى شد  ص ك  رعو لب ا البظلم  الشاق  م  الغع ىضم   لم  الت  رعو 
 .ى ذو هشر  عغشض ال ص أى ذو هشر  كعظرضه     ص آخ الاظضو ال  ظ ون ا

 شر  ن أيشا  ظه   الا (الغشضش و ىالإ  ا و الاظ شل ال  ظ و ع ق ه    شصىلا ك لا  
الت ممم رعون المممذس قمممل وبمممشع دىل كبايممم  الهمممل  أى اللظوممم  الغ  مممش    همممظ ىإضمممعظ   اممملركهظ  لممم  

الغامملر  كغظ ممظ ن لمم   هممذا ذب ممب مممل أل  وأممسظا البظ ممظ  التممو همم لس  ممن أ لهممظن ىقممل ك عمملل هممذ 
عظل  ممس  للاظضممو ال  ممظ و وش ممه  لممكل قظ ش ممظ  ع همملار ى ممشد الا ممشر الت مم رعو و مم ل أز مم  قظ ش  مم  

الب ا ى  و شز له قظ ش ظٍ ا  ت ظا  ن  لا عب    اص ال ص اى عغشض ال ص اى كعظرضمه  م  
ا  سظب الاظ ش    التو أ ت ل وليهظ ذو  ص آخ ن ىا   ل  غت عظ   ن وحاظ  الب   ن  ه  ى  ظل 

وهممملار الب ممما ىا  كعممم ض ح غمممه للممم ا   مممن  هممم  تظ  ممم ن ى ايممملا  عغبممملأ ال ممم     ال  ظ  ممم  المممذس 
 وب    ل ه الق ظل ععغل و  ا و  عين عي     شص  ل ه ذو الاظ شل  ن  ه  تظلا .

ا البلمشع ل  مظ و( ىأهم غظ واترو ض ىر  التلخل لغعظل    الا مشر الت م رعو ذمو الامظ شل ا 
التعململ المذس وعمل  من أهما ى مظ ل ك مشر  ال  مشص ال  ظ  م  مل مح اليهمظ أى الش ظ ل لغعظل تمه همو 

الغ مم ا   ممل ظ و ممع  مش ممشد ق ممشر ذممو الغعظل مم  الت مم ر    أى أل ال  ممشص عظكممس عيمم   بااممه 
للظمتهممظ  مم  ىقممظ   الب ممظ  الغت مملد  ىالغت ممشر  ىوممذلا التف ممي  الممذس مممأدس دىرا  أ ظ مم ظ  ذممو التللممب 

وكغمظع  ىأخم ع كشضم    عمظ و ال  مشص اللظ رم  ىإزالم  التعمظرض  ل  الا شر الت م رعو  من 
 ال اص ذو الت  ر .

 



 د 

كتشقمممما همممم ظع  المممم ص ال  ممممظ و ال مممممل ا  لمممم  أدرال ال ممممظ   لغعممممظ و ا لفممممظ  ىال سمممممظرا  
الغ ممتخل   ذممو م ممظ  ال غلمم  الت مم ر   ن ىالإحظطمم  مممل     لمما أل اس  ممص قممظ ش و مت ممشل  ممن 

  هظ د ل   عي  ن ى  كتشقا اهغ   الغع ذ  مل    ا لفظ    مل حمل  الفظ  ى ف دا  ى سظرا  ل ل
  ال  ظع  الت  ر    لل  شص ال  ظ    وش هظ  غظد ذنّ ال  ظع  الت  ر    مل كتعلاهظ ول   ل  

ممن  غل مم  كف ممي     ع مم    هممظ( أهغ مم   ممن ال مم ظع  واممل  أّ  ىهممش ك بيمم  الاممظ شل ى ممظ مت لسممه  ف
    الت بي  ال ل ا لهظ.لل  شص للشهشع ال

لفممظ ن ىرش فهممظ عظل  رامم  العلغ مم  الف  مم  حي غممظ وسب ممن ا ممتخلال د    ا  ذظلغ مم ا ال  ممظ و
ال ممب ب ن  ممي ت   ممن  لمما  ممص ك مم رعوّ  بمملد   رممسو ىدقيمم    مايمم  اللممس  ىالإأمم ظع   ممل 

 يتشهمل المم   ىالاظضمو حي غممظ وسب من ا متخلال د    ا لفمظ  الت بيم   لم  الشقمظ   الغع ىضم .
الغع م  الغم اد  ممن الم صن ى  متشقمما ا  م  ذممو  لما   ممل حمل ال  ممشص الغعيسم  التممو كبتمظج المم  
وزال  عغشضهظ ىإمهظ هظ أى ك غل   ا هظ أى وزال  كعظرضمهظ اى رذم  الت مظق    همظن ممل متعمظد  الم  

غش هظ ال  مممشص ال مممل غ ن ذبتممم  ا خيممم   ك مممشل عبظ ممم  ولممم  ذهممما ىإحظطممم  وظ لممم ن ى ع ذممم  عغرممم
حتمممم  وممممحكو ك ب اهممممظ  لمممم  الشقممممظ      مممم غظ  ى ممممظ امتلممممظ  الغ مممم ا ال  ممممظ و  ممممن كبايمممم  ى بتشاهممممظن 

الغ ممملب  العظ ممم  ىحغظوممم  حامممش  ا ذممم اد ى  مممظلبها الخظهّممم ن ى  مممملا الغ مممظع لإ مممظ   ا مممتعغظع 
ن ال مممل   التالم رممم  للتبظممممل ىا لتفمممظ   لممم  ال  مممشصن أى الافمممك  لممم  الإراد  ىالب غممم  الت ممم ر   

ىخل  ورادا   فت ض  أى  بتغل  ى  بتهظ ول  الغ  ا ىهش لا وا لهظ ىلا وامل مهمظ أى وعبم    همظ 
 ذو ال صن ى  ك  ا   هظ حق ا  العشا ل الخظر    الغب    مهظ.
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ABSTRACT 

ABSTRACT 

Legislative inadequacy is a general legal phenomenon, inherent in all 

legislation within any positive legal system. Positive legislation, at any 

time and in any place, is a human creation and must therefore bear human 

characteristics, most notably limitations, resourcefulness, and an inability 

to achieve perfection. This inadequacy stems from the failure of those 

responsible for drafting legislation to adhere to sound principles of 

legislative drafting when enacting or amending laws, or from their limited 

knowledge of jurisprudence and other disciplines such as grammar, logic, 

and legal theory. It can also arise from the inability of legislation itself to 

keep pace with the ever-changing and evolving realities of life. Here, 

forms of legislative inadequacy naturally emerge, which may manifest as 

the absence of a legal provision to govern the specific case presented to 

the criminal judge, or as ambiguity in the text, or as conflict with another 

legal provision. 

The texts of criminal law, in both their (substantive and procedural 

aspects) have not been immune to the widespread phenomenon of 

legislative inadequacy, This inadequacy can prevent the achievement of 

their intended purpose and weaken their ability to fulfill the needs for 

which they were drafted, or even completely eliminate this ability 

Moreover, the existence of legislative inadequacy poses a legal crisis for 

the criminal judge, who is legally obligated to issue a ruling and cannot 

legally refrain from doing so on the grounds of a deficiency, ambiguity, 

or conflict with another legal provision, Otherwise the judge would be 

considered to be failing to uphold justice, on the one hand, and to explain 

the legal grounds upon which the ruling was based, on the other hand, lest 

their ruling be overturned. Furthermore, the judge is bound by the 

principle of legality in criminal law, which prohibits them from 

undertaking any procedural action not explicitly stipulated in the law. 

The texts of criminal law, in both their substantive and procedural 

aspects, are not immune to this phenomenon This necessitates 

intervention to address (legislative shortcomings in criminal law) The 

most important solutions or means to address them are amendment, 

which is one of the most important means of developing criminal texts, 

The legislator resorts to it when he feels that there is a deficiency in the 

legislative treatment or that the texts have become ineffective in meeting 
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their purpose with the renewed and evolving realities of life, Also 

interpretation plays a fundamental role in overcoming legislative 

shortcomings by clarifying the meanings of ambiguous texts removing 

contradictions, reconciling conflicting texts, and completing the 

deficiencies in legislation. 

The proper drafting of criminal provisions hinges on the drafter’s 

grasp of the meanings and implications of the words and phrases used to 

construct legislative sentences. Every legal text is composed of terms and 

expressions, each carrying a specific significance; the importance of 

understanding these meanings extends beyond the mere drafting of 

criminal provisions which is the cornerstone of legislative drafting—to a 

matter of equal importance: the application of the law and the 

indispensable process of interpreting texts to ensure their correct 

application. 

When the criminal legislator skillfully employs the nuances of 

language applying them with technical and scientific precision the result 

is a legislative provision that is specific, well-defined, and accurate, 

giving rise to no ambiguity or complications when applied to the facts at 

hand. 

When a judge makes good use of the connotations of words, he will 

arrive at the intended meaning of the text This does not stop at flawed 

texts that need to have their ambiguity and obscurity removed, their 

deficiencies completed, their contradictions eliminated, or their 

inconsistencies resolved. Rather, it extends to sound texts, as even the 

latter need complete understanding and awareness of their content and 

substance, so that their application to the facts is consistent with what the 

criminal legislator sought in terms of achieving the public interest and 

protecting the rights and private interests of individuals. This does not 

leave room for the misuse of discretionary power to circumvent and 

bypass the texts, or to jump over the legislative will and wisdom, and to 

create hypothetical or potential intentions and attribute them to the 

legislator when he did not intend them, did not say them, or express them 

in the text, and the reality of the external factors surrounding it does not 

reveal them. 
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