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ABSTRACT

Legislative inadequacy is a general legal phenomenon, inherent in all
legislation within any positive legal system. Positive legislation, at any
time and in any place, is a human creation and must therefore bear human
characteristics, most notably limitations, resourcefulness, and an inability
to achieve perfection. This inadequacy stems from the failure of those
responsible for drafting legislation to adhere to sound principles of
legislative drafting when enacting or amending laws, or from their limited
knowledge of jurisprudence and other disciplines such as grammar, logic,
and legal theory. It can also arise from the inability of legislation itself to
keep pace with the ever-changing and evolving realities of life. Here,
forms of legislative inadequacy naturally emerge, which may manifest as
the absence of a legal provision to govern the specific case presented to
the criminal judge, or as ambiguity in the text, or as conflict with another
legal provision.

The texts of criminal law, in both their (substantive and procedural
aspects) have not been immune to the widespread phenomenon of
legislative inadequacy, This inadequacy can prevent the achievement of
their intended purpose and weaken their ability to fulfill the needs for
which they were drafted, or even completely eliminate this ability
Moreover, the existence of legislative inadequacy poses a legal crisis for
the criminal judge, who is legally obligated to issue a ruling and cannot
legally refrain from doing so on the grounds of a deficiency, ambiguity,
or conflict with another legal provision, Otherwise the judge would be
considered to be failing to uphold justice, on the one hand, and to explain
the legal grounds upon which the ruling was based, on the other hand, lest
their ruling be overturned. Furthermore, the judge is bound by the
principle of legality in criminal law, which prohibits them from
undertaking any procedural action not explicitly stipulated in the law.

The texts of criminal law, in both their substantive and procedural
aspects, are not immune to this phenomenon This necessitates
intervention to address (legislative shortcomings in criminal law) The
most important solutions or means to address them are amendment,
which is one of the most important means of developing criminal texts,
The legislator resorts to it when he feels that there is a deficiency in the
legislative treatment or that the texts have become ineffective in meeting

A



= ABSTRACT

their purpose with the renewed and evolving realities of life, Also
interpretation plays a fundamental role in overcoming legislative
shortcomings by clarifying the meanings of ambiguous texts removing
contradictions, reconciling conflicting texts, and completing the
deficiencies in legislation.

The proper drafting of criminal provisions hinges on the drafter’s
grasp of the meanings and implications of the words and phrases used to
construct legislative sentences. Every legal text is composed of terms and
expressions, each carrying a specific significance; the importance of
understanding these meanings extends beyond the mere drafting of
criminal provisions which is the cornerstone of legislative drafting—to a
matter of equal importance: the application of the law and the
indispensable process of interpreting texts to ensure their correct
application.

When the criminal legislator skillfully employs the nuances of
language applying them with technical and scientific precision the result
Is a legislative provision that is specific, well-defined, and accurate,
giving rise to no ambiguity or complications when applied to the facts at
hand.

When a judge makes good use of the connotations of words, he will
arrive at the intended meaning of the text This does not stop at flawed
texts that need to have their ambiguity and obscurity removed, their
deficiencies completed, their contradictions eliminated, or their
inconsistencies resolved. Rather, it extends to sound texts, as even the
latter need complete understanding and awareness of their content and
substance, so that their application to the facts is consistent with what the
criminal legislator sought in terms of achieving the public interest and
protecting the rights and private interests of individuals. This does not
leave room for the misuse of discretionary power to circumvent and
bypass the texts, or to jump over the legislative will and wisdom, and to
create hypothetical or potential intentions and attribute them to the
legislator when he did not intend them, did not say them, or express them
in the text, and the reality of the external factors surrounding it does not
reveal them.
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