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Abstract

" The term "social media" is a modern one, referring to internet-based
services that allow individuals to connect with each other by creating
personal accounts and pages. It enables interaction with an audience or a
specific person through the exchange of content, messages, voice notes,
video calls, live streaming, and publishing what they desire on platforms

like Facebook and Twitter, while also engaging in various legal actions.

Given the multiplicity of services offered by social media, and the
advantages they possess that have led individuals to use them for their
speed, the way they shorten distances, and the time and effort they save,
these platforms are not without their drawbacks and shortcomings.
Considering that social media has become a vast and fertile space for
conducting various actions and legal transactions, its role shouldn't be
limited to simply fostering connections and communication between
individuals. It has also become a significant element in the realm of
evidence, serving as acceptable proof upon which these actions and legal
transactions can be established in all kinds of cases: civil, commercial, or
personal status cases like marriage, divorce, etc. Within the scope of our
research, this leads us to examine who bears the burden of proof initially,
and then to consider the extent of their acceptability in light of the general
principles of evidence and how these principles affect their legitimacy. Such
evidence may contradict several principles established by legislation, most
notably the principle of the right to privacy and the sanctity or
confidentiality of private correspondence. It may also clash with the
principle of integrity or fairness in evidence, which is based on the idea of
good faith in the practice of evidence and the presentation of evidence by
the litigants. Additionally, there is the potential conflict with the principle
of the right to proof, which allows litigants to prove their claims through
legally defined means and to obtain any missing evidence from their
opponent in order to achieve the legal effect they seek. Thus, how can we
define the scope of the debate between the litigants' right to proof, which
expands to include all available means, and the principle of inadmissibility
of fabricating evidence, given the user's connection, association, and control
over the electronic medium, while taking into consideration that they cannot

be forced to provide electronic evidence against themselves®

Before discussing the admissibility of evidence obtained from social media,
it 1s necessary to assess it against these principles. Due to the connection
and impact that social media has on these legal principles, we have
attempted to adapt the traditional rules of evidence in the law of evidence to



Abstract

examine their applicability and compatibility with evidence obtained from
social media in the absence of a legal system that grants them probative

value and defines their legal impact.

Given the novelty of this type of evidence, it was necessary to consider the
stance of electronic laws, specifically the Law on Electronic Signatures and
Transactions and other related laws, and the extent to which they address
this evidence in the legal systems of Iraq, the UAE, Jordan, and France, in
order to gain a comprehensive view of how legal systems are dealing with
this new kind of evidence. Legislations vary in this regard, lacking clear and
explicit legal regulation. Regarding the position of the Iraqi legislator, it has
not kept pace with the developments in modern communication methods,
unlike some other legislations. Neither the law of evidence nor the Law on
Electronic Signatures and Transactions, which are in force, have regulated
the admissibility of these means, which now require legislative attention. It
is necessary to confront their legal challenges by updating the rules of
evidence and not leaving the judiciary in a state of ambiguity and
uncertainty when searching for solutions. It is noted that recent judicial
trends show hesitation and inconsistency in assessing the admissibility of
this evidence, due to the absence of a legal text regulating it. The matter is
left to the discretionary power of the judge, who is obligated by law to
investigate to uncover the truth and follow a progressive interpretation.
However, this is not sufficient in light of the increasing use of these means
and the need to use them as evidence by individuals, in addition to the
judiciary's need to conduct its judicial work through these electronic means

and to develop this facility in line with the requirements of e-litigation..
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