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Abstract

This study dealt with the subject of subcontracting in
administrative contracts. This subject has become a legal and real fact
especially in the field of construction contracts. Under the strict division
of labor and the principle of strict specialization rule, the contractor with
the administration can no longer fulfill the obligations entrusted to him
alone. The subcontractor is a means to be used by the contractor with the
administration in order to contribute to the implementation of the original
administrative contract. Subcontracting assumes the existence of two
contracts, namely the original contract and the contract. Despite the
independence of each of the two contracts for some, but they share in
terms of unity of the original contract and subject matter, and despite the
importance of the phenomenon of subcontracting, but there is a clear
legislative shortcomings in the organization and treatment of the
phenomenon of subcontracting in Egypt and Iraq, Unlike France, which
regulated its provisions and gave the subcontractor sufficient guarantees

to obtain his entitlements.

The original in France is the permissibility of subcontracting in the
scope of administrative contracts. After the promulgation of Act No.
1334/75 of 1975, the French legislator regulated the provisions of the
subcontract by stipulating that it is permissible, provided that the
administration accepts the subcontractor and approves the terms of direct
payment. In both Egypt and Iraq, the origin of subcontracting in
administrative contracts is the prohibition in principle and the exception
is the passport, provided that this is accompanied by the prior approval of

the administration.

The concept of personal consideration also has a clear impact on
the implementation of the administrative contract, based on the general
principle governing administrative contracts, which is the contractor's
commitment to the personal implementation of the contract. The

management, when choosing a contractor, has taken into account the
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availability of a set of essential features to ensure proper implementation

of the contract The subcontracting is one of the simplest exceptions to the
idea of personal consideration, in that the idea of personal consideration
does not mean the contractor's personal obligation to perform as much as
the personal responsibility for that implementation, and in this sense,
Sub-contract as long as the original contractor remains the guarantor
personally responsible to the administration for the implementation of the

entire decade.

Subcontracting is the result of multiple and multiple relationships.
There is a relationship between the original contractor and the original
contractor and contractor based on their original contract, and another
between the original contractor and the subcontractor governed by the
sub-contract agreement and subject to the provisions of the special law,
and third between the administration and the subcontractor, The latter is
an indirect contractual relationship, and it follows that both the
administration and the subcontractor may not refer to each other except in

accordance with the means prescribed by the general rules.

The means under which the subcontractor is able to subcontract
both management and the original contractor to guarantee his or her
rights are different if the administration agrees to subcontract its
disapproval. In the case of subcontracting associated with management
approval, the subcontractor may refer to the administration by way of
reimbursement In the case of subcontracting not accompanied by the
approval of the administration, the legislator has provided him with
additional guarantees to obtain his rights. These guarantees are due to
unjust enrichment and the principle of illegality, in addition to the indirect

action.

All this has been discussed in our letter which has been made in the

light of the parts of this decade from the first to the end of construction.
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