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ABSTRACT

Legislative policy serves as the fundamental linchpin of the law-making
process, acting as the doctrinal compass that guides the legislator in
transmuting legal theory into binding statutory frameworks. Within the
sphere of general administrative sanctions, the legislator is tasked with
harmonizing dominant constitutional principles with various domestic
and international exigencies that constrain absolute legislative discretion.
This necessitates a delicate equilibrium between administrative efficacy
in maintaining the continuity of public utilities and the indispensable
safeguarding of individual rights and liberties.

The adoption of the 'Trias Politica' (Separation of Powers) principle by
numerous jurisdictions, including Iraq, traditionally mandated a
functional  compartmentalization among the three branches.
Consequently, the judiciary historically maintained a monopolistic
prerogative over the imposition of penalties. However, this judicial
exclusivity has undergone a paradigm shift toward greater fluidity,
particularly in the post-WWII era. This evolution was spurred by the
emergence of modern offenses, where reliance on traditional
criminalization led to legislative hypertrophy and protracted litigation for
infractions that do not ostensibly threaten the collective conscience.

Accordingly, legislative policy identified its desideratum in the transition
toward general administrative sanctions as a pragmatic alternative to
traditional penal measures, which proved inadequate in addressing
modern administrative requirements amidst contemporary technological
advancements. As administrative activities expanded and violations
became more multifaceted, the legislator empowered the administration
to impose general sanctions on violators—irrespective of any prior
functional or contractual nexus—without judicial recourse, thereby
creating an exceptional departure from the separation of powers doctrine.

Statutory approaches toward the codification of these powers have
diverged into two distinct models. The first, prevalent in Iraq and its
comparative counterparts, lacks a unified legal regime for administrative
sanctions, leaving them fragmented across various enactments. In
contrast, other jurisdictions, notably Germany and Italy, have



consolidated these measures into an autonomous legal framework
designated as the 'Administrative Penal Code.'

Nevertheless, the rationales for vesting the administration with such
punitive authority do not imply an abandonment of the procedural
safeguards inherent in traditional criminal law. To forestall potential
encroachments on fundamental freedoms, the legislator has circumscribed
this significant prerogative through a tripartite oversight mechanism:
administrative,  quasi-judicial, and judicial scrutiny—including
constitutional review. These safeguards ensure that the legislature does
not circumvent the independence of the judiciary or erode constitutional
guarantees by permitting administrative sanctions that deprive individuals
of liberty without judicial intervention.

In conclusion, legislative policy in Iraq has the latitude to adopt an
autonomous legal framework for administrative sanctions. This is
particularly pertinent given that numerous penal statutes within Iraqi
legislation prescribe minor criminal penalties, such as simple
imprisonment and judicial fines. The legislator could effectively
transmute these penalties into general administrative sanctions imposed
directly by the administration. Such a paradigm shift would mitigate the
judicial burden of pending litigation, serve the public interest, and
empower the administration with significant efficacy in law enforcement.
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