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ABSTRACT

Presumptions constitute a critical conceptual and procedural

dimension in the legal structure of crime. Despite being foundational
elements that temporally and logically precede the elements of a crime,
they have often been overlooked in traditional analyses. Their presence is
a necessary condition for the formation of the legal model of crime,
whereas their absence results either in the impossibility of such formation
or in a modification of the legal characterization of the crime. The study
demonstrated that crime does not rest solely on the presence of a material
and a mental element; rather, its legal construction may sometimes
require foundational elements known in jurisprudence as “presumptions,”
which may take the form of a legal status, a factual circumstance, or a
legal attribute indispensable for realizing the criminal model.

Although these presumptions are rarely explicitly mentioned
within penal provisions, their influence is clearly manifested in the
interpretation and application of such provisions. They also affect the
allocation of the burden of proof between the parties to the litigation,
making their omission a cause of flawed judicial outcomes, whether in
terms of legal characterization or verdicts of conviction or acquittal. The
study undertook a deep theoretical analysis of this concept by tracing its
jurisprudential roots and situating it within the general theory of crime.
This was followed by a review of comparative legislative models that
either regulated or neglected presumptions, with particular emphasis on
Iraqi law, which revealed notable deficiencies both in substantive
provisions and procedural rules, especially regarding the evidentiary
value of non-criminal rulings in criminal cases.

The study further examined the jurisprudential and regulatory
classifications of presumptions, highlighting their extended effects on
procedural aspects, notably concerning the burden of proof and the
evidentiary value of judgments. It also uncovered the profound structural

overlap between substantive and procedural law in this context. It became



evident that the jurisprudential debate over the legal nature of
presumptions—whether they constitute independent elements or adjuncts
to the elements of a crime—transcends theoretical considerations and
entails significant practical implications for the legal characterization of
crimes and the legitimacy of penal norms. The study concluded that
presumptions possess a distinct subjectivity, enabling them to function as
normative constraints on the powers of the legislator and judiciary,
thereby contributing to the construction of a balanced and disciplined
criminal model.

The study ultimately found that the absence of a clear and
systematic legal framework regulating presumptions leads to
interpretative inconsistencies and weakens guarantees of a fair trial,
necessitating urgent legislative intervention to fill this gap. Accordingly,
the study recommended explicitly legislating presumptions of a non-
criminal nature as foundational components of the legal model of crime,
alongside revising certain provisions of the Iraqi Code of Criminal
Procedure, particularly those related to the evidentiary effect of non-
criminal rulings in criminal proceedings.

Based on the foregoing, it is evident that presumptions are not
merely technical details within the architecture of criminalization; rather,
they represent a foundational approach that recalibrates the relationship
between crime and punishment, as well as between legal texts and their
application, within an integrated legal framework that enhances the
legitimacy of criminalization and consolidates guarantees of criminal

justice.
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