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Abstract

The banking sector is one of the most prominent and important
commercial sectors in the economic field. It has become a fundamental
source of the national economy, especially with the development and
expansion of banking business and its entry into the technological field,
which has had very important effects. Banks are no longer houses for
saving or investing capital, but they have begun to play an additional role
that is consistent with the current developments, as well as global

openness and entry into cross-border banking business.

The progress witnessed by the banking sector has been accompanied
by some financial crises that have swept some countries during the past
few decades, which have resulted in exposing many banks to the risk of
bankruptcy, as well as increasing financial risks due to the increasing
intensity of commercial competition, lifting restrictions on trade, and the
growing phenomenon of administrative and financial corruption, which
has resulted in undermining the stability that the banking sector enjoyed
and undermining the confidence of individuals in it, which made it
necessary to find additional legal frameworks that meet international

requirements.

In view of the negative results that have swept the banking sector on
the one hand and the serious desire to protect the bank's financial assets
and the rights of stakeholders, international and regional organizations
and specialized committees have been keen to find the appropriate means
to protect banks by setting specific rules for bank governance in order to
protect financial assets and prevent their misuse and ensure that the
bank's management does not deviate from the sound approach in
managing the bank's affairs, as well as protecting the rights of

shareholders and stakeholders by activating the means of supervision of
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the banking sector, whether this supervision is represented by the role
played by the central bank through its own supervisory bodies or through
the internal control tools of the bank itself and the adoption of a policy of
disclosure and transparency in the field of banking work and laying the
sound foundations for the formation of the board of directors and
determining its tasks and what is associated with it of specialized
committees, in addition to monitoring the bank's compliance with the
laws, regulations and instructions issued by the competent authorities,
and then employing all of these means to face the risks of banking work
in its various forms and what ensures the achievement of the solidity and
effectiveness of banking work in a way that achieves the interests of the

bank and the national economy.

The Iraqi legislator has regulated the issue of governance of private
banks, through the texts contained in the amended Iraqi Companies Law
No. (21) of 1997, the Banking Law No. (94) of 2004, and Instructions
No. (4) of 2010 to facilitate the implementation of the Banking Law No.
(94). For the year 2004, and Chapter Twenty-Four of the above
instructions, under the title Rules of Good Governance and the Internal
Control System, includes many rules for protecting the rights of
shareholders, depositors and other stakeholders and the necessity of
managing the bank properly, in addition to the Central Bank Law No.
(56) of 2004 as well. The mechanisms for monitoring the performance of
banking activity ensure access to the revised 2018 Iraqi Banks Corporate
Governance Guide, and to include these texts in an integrated unit: At the
conclusion of the thesis, we called on the Iraqi legislator to legislate a
special law called (the Private Bank Governance Law or the Private
Banks Corporate Governance Law) instead of the guide on governance
since it does not rise to the rank of law and brings together the dispersed

legal texts contained in the above laws. As for the laws The subject of
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comparison is the Emirati, Jordanian, and French law, as I have addressed
it in some aspects of the thesis. These laws also set the legal frameworks
and rules that ensure the activation of the governance of private banks in
a way that ensures the preservation of the financial stability of private
banks.

At the level of Islamic banks, their specificity and the nature of their
work based on observing the provisions of Islamic law, especially with
regard to not dealing with interest, necessitated the creation of special
systems for their governance in a way that differs from the governance of
traditional banks. The most important of these is the nature of the
supervisory tools that require the formation of a Sharia Supervisory
Board, an Internal Sharia Audit Unit, and a Sharia Compliance Officer
who take into account the principles set by the competent authorities and
in a manner that is consistent with the Legally established provisions,
Especially since Islamic Banking Law No. (43) of 2015 also embodied
frameworks for Islamic governance and required that the bank’s internal
system include the practice of permitted banking activities that do not
conflict with the provisions of Islamic Sharia, whether in the field of
accepting deposits and providing banking services or in the field of

financing and investment.
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