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Abstract

Custom 1is one of the most important foundations upon which
national commercial laws and international trade rules are built. It is
considered the oldest source of commercial law, as it arises from the
commercial community members to meet their needs in facilitating their
transactions. Commercial custom represented the regulatory rules for
ancient societies and the relationships between their members.
Commercial custom is a set of rules that emerge from the consistent
behavior of commercial community members over a long period,

repeated and stable, with the belief in its obligatory nature.

Commercial custom consists of two elements: the material element
and the moral element, both of which must be present for a behavior to
transform from a mere practice followed by members of the commercial
community—referred to as ‘“commercial usage” or “conventional
practice”—into a binding commercial custom that possesses the
characteristics of a legal rule. This is because custom is an unwritten legal
norm, and the obligatory nature that distinguishes commercial custom,
achieved by fulfilling the moral element, is the primary factor
differentiating between conventional practice and binding commercial
custom. However, most legislations tend to combine the terms “usage”
and “custom,” as seen in Iraqi legislation, where many legal texts in Iraqi
law mix the concepts of usage and custom despite the significant

difference between the two.

Regarding the source of the binding nature of commercial custom,
jurisprudence differs on the basis of this binding force, leading to the
emergence of several doctrinal theories. The most widely accepted theory

is the one that bases the binding nature of commercial custom on its
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intrinsic strength, derived from the social necessity that mandates the

existence of commercial custom.

Commercial custom plays several roles in both national and
international commercial life, such as filling legislative gaps in legal
texts, facilitating commercial transactions, fostering trust among traders,
and liberating international trade and its rules from national laws and

restrictions.

In addition, commercial custom has many practical applications in
the commercial sphere that have been applied since the emergence of

these transactions.

Legislators have worked to codify commercial transaction customs
into written legal texts, such as the customs governing commercial sales,
the uniform customs for documentary credits, and other applications that

the study has examined in detail.

Finally, the application of commercial custom has various
implications at both national and international levels. Applying custom to
a dispute before a judge involves mechanisms for proving the existence
and validity of commercial custom. Additionally, there are jurisprudential
perspectives addressing the issue of whether a trial judge’s application of
commercial custom is subject to oversight by a higher court. The
application of national or international commercial custom follows
specific stages and conditions that the national judge or international

arbitrator must adhere to in order to ensure justice.
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