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Abstract

The fixity of the capital of the company is one of the important
topices dealt with by the Iraqi legisletor in the amended Iraqi Law of
companies and the laws in comparison, Because it enjoys avery great
importance in the money companies, especially the joint stock company
which is the subject of our study as important tool for accumulation of
capital and that its capital is that is pillar and without it has no existence.
It is considered as the essence of the fixity and the corner and field of its
application in the joint stock company therefor it must be sufficient,
specific and consistent itself the essence of fixity and its importance is
reflected in the fact it represents an accounting idea that is taken as basis
for judging how the company operates in terms of profit or loss the point
at which the company started its activity, But the capital is not considered
as the only reflex of the reality of its financial position, it is shown by
knowing the assets of the company .In comparison with the capital, we
find the reality of its financial position, which represents the real
guarantee to its creditors, so it cannot be affected in any way . In addition,
the reserve from profits is second capital of the company, which is also
not to be affected but remains fixed it may be used by the company or
shareholders for the purpose of providing the financial liquidity required
by the activity of the company without the need for external finfacing
means. Therefore, the capital represents the sum of the cash and in-kind
shares agreed upon by the partners to the company to start its activity.
This means that the company must comply with its spcified activity as it
is stated in its contract. As well as how to distribute the profits resulting
form the practice of commercial activites because these porfits play a
positive part in the maintenance of capital because it is considered as one

of the sources of the increase of capital. However , they are concerned



thaty they play a negative role in achieving capital reducation , especially
if the distribution are based on an estimate of the components of assets
and liabilities. In this case fals real profits are distributed based on a

fraudulent budget .

The distrition of profits is considered as a reduction of the capital of
company because it deprived him of a profession to be responsible for the
administration council of the company and its sharrholders in front of the
creditors of the company. Because it has weakened their general
guarantee on capital. Moreover, the condition of the fixed interest and

depreciation of shares is considered a violation of capital fixity.

As a matter of fact, this requires taking legal measures that prevent
the inclusion of the fixed interest clause in the contract and the
prohibition against refunding the value of the shares of the company to its
sharholders before they expire As for the emergency cases of the capital
fixity of the joint stock company, which is a barrier to the principle of
fixity. This does not mean that the assets of the company remain
unchanged and does not mean the fixity of the capital be adjusted by the
increase or reducation, but it can be done by following the legal

procedures provided by the law to protect the sharholders and creditors.

This shall be done by a decision of the general Assembly of the
company and its ratification by competent authorities whether by

increasing or reducing it.

Moreover, the Iraqi and comparative legislators have given the
sharholders and creditors the right to recourse the decision of the general

Assembly before the competent authorities.

Its decision is absoulutely final and irrevocable and called the
administrative appeal or the recourse decision of the general Assembly

before the court and this is called the administrative recourse.
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